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Application for bail pending trial

T Rungango, tor the applicants
T Maoduma, for the respondent

DUBE-BAMDA J:

[1] This 1s a baii application pending trial. The applicants are facing a crime of robbery
as defined in section 126(1) of the Criminal Law (Codification and Reform) Act

[Chapter 9:23]. It being alleged that on 22 December 2022 at around 0000 hours the

applicants hatched a plan to steal from the complainant. They proceeded to the
complainant’s mine armed with a pistol, 2 rifle, machetes, Columbia knife, axes,
electric shock and four pounds hammer. Acting in common purpose with one Misheck
Deta (now deceased) tied the mine workers and security guards with shoe laces and a
cable;, and searched their victims for cash and cell phones. They opened the carbon
room and offloaded 400kgs of carbont in 50kg sacks. The carbon was valued at
US$170.00,

[2] The applicants filed a bail statement in support of their application, It was contended
that the investigating team lied and was misleading as the list of things allegedly stolen

and the weapons allegedly used in the commission of the crime was compiled after the
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arrest not per the report made on the 22 December 2022, The applicants dispute that

they were arrested after a hot pursuit. They {:.mataﬂd that their 'm{}’zor vehicle was just

shot at the Toll Gate withoui cause, resulting in the death” ’j»f Hefr veihpawﬁ Ii was
further contended that the whole idea was to deprive ther of the. gﬂz d carbon they we

carrying, whick carbon they allege the police have ﬂﬂ*-.e;a.dy begw given (o the

D

complainant. The applicants argue that the State does not h aw sty mgpw Wi focie case
against them. They have a defence to the dﬁega‘uons wmvh aiipgatmng ahg}/ allége have
been fabricated to cover up for the death of their co ieaguﬁ who was shot dead by the
police at the scene of arrest, ' _. _ ' o

73] This application is opposed. The regpondent aan‘tands that as mt i the interest of
justice to release the applicants on bail pending mai in thaﬁ: they are a ﬂaghi: tisk. W is
contended furiher that the State has a very ‘strong pmma fac:e casy agamsf the
applicants. It is contended further that all the stolen property was ‘recoverad from the
applicants. The evidence against them is said to be very sh*o'ng'aﬁ.r:%i:t:h.isi can incentivise
them to abscond if released on bail. : '

{4] The respondent called the evidence of the investigating GfﬁC@i"; The Investigating
officer testified that seven individuals including the five applicants, aimed with a pistol,
a rifle, machetes, wooden sticks, knives and an electric shocker executed 2 robbery at
Asley Red Mine in Shurugwi. They searched the workers and confiscated money and
cell phones. They foreibly took 400kgs of carbon. As a result of further investigations
the police staged an ambush at a Toll Gate on the Gweru-Shurugwi Road. Accosted by
the police the applicants became defiant and attempted to escape by driving off the
scene. A scuffle ensued and the police fired and deflated two front tyres of the vehicle
used by the applicants. The shooting was occasioned by the applicants’ attempts to
escape arrests. The applicants were arrested except one Misheck Deta who was shot
and killed at the scene. The reason for _his shooting was that he had drawn a pistol and
tried to shoot at the police. The vehicle a Ford Ranger that was used by the applicants
was searched, the police found seven machetes; 2 black satchel; one four pound
hammer; three axes; one Colombia knife; twenty-four size spanners; and 50kgs bags of
carbon.

[51 The opposition to this bail ap;ﬁlit:ation is premised on the allegation that the
applicants are a flight risk. In considering a bail application the guestion whether the

accused is a flight risk is a “prime consideration.” In considering whether the liketthood




Ofi’h@ appiacants @V&dmg trial has been established the court may take into account the

namr@ d 8 mty ofth@ aharge %he strength of the case against the applicanis and the

RRENE m@miwa ithﬁzjy m@;f hav o aé" n’mi io evade trial; the nature and gravity of the

B '-'pumshmen ' :.mm uq meﬁy m E‘@ m;}o»@d{ should they be convicted of the charges
'agaamt Tﬂ‘i"‘rﬂy and afay othaf ga TS]I“ w?n@h i the opision of the couwrt should be taken
into ﬂ@munf ' e |

6} Th@ aDp ng,am'g are (:Emge( vith the crime of robbery, where it is alleged that they
usgd a rnﬁe, a msmi fmd ot her fia,lg@mm weapnng fo subdue the complainanis, Robbery
is a serious Offﬁﬁ(?w N@ d@ubt Further, the evidence of the investigating officer shows
that for the pi,ﬂi’p@SﬁS e:}f a basl application, the Slate has a strong prima facie case against
the appimam&; -At Ehe’ scenaz of arfest and in the vehicle used by the applicants the police
recovered a b ack satcheﬁ dne four pound hammer; three axes; one Colombia knife;
mgntymfour sma spannexs and 5(}kgs bags of carbon. Stolen carbon was recovered and
the compia nant adentif’ ed has 50kg sacks used to carry the carbon, The complainant
further 1denuf ed has 24 saze spanner from the second applicant. The recovery of these
dangamm weapens and the identification of the 50kg sacks and the spanner by the
complainant | is md;ga‘a‘,w& of ihe fact that the Stale has a strong prima facie case against
the aﬁpﬁééﬁté' i b |
[71The @vzdenca %hews that the applicants resisted arvest. To subdue the applicants and
stop them from ﬂsemg the police shot and deflated two front wheels of the vehicle used
by the app 1cams A strugele ensued between the police and the applicants, lzading to
a police detail %osang two teeth during the scuffle. One person who was in the company
of ﬁ:ﬁe’appﬁéants draw a pistol and the police shot him, and he died from the gun-shot
wound.
[8] It is trite that in this jurisdiction an accused is presumed innocent untii his guilty is
established by due pracess of the law. The court should always grant bail where possible

and should lsan in favour of the liberty of the accused provided that the interests of

gustice ‘will not be prejudiced. But in determining the questlon of bail, too much

"'@mphasas cannot be placed upon the presumption of innocence. See: S v Fourie 1973
(1) SA 100 (D) 101G. The applicants are facing a serious offence of robbery where it
is alleged that dangerous weapons were used to subdue the complainants. Generally
armed robbery offences carry a heavy term of imprisonment, and if convicted there is

a likelthood of heavy sentences being imposed on the applicants. The expectation of a
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substantial sentence of imprisonment would undoubtedly provide an incentive to the

applicants to abscond. Ses: S'v Jongwe SC 62/2007.

{97 At this stage [ am not satisfied that the applicants have established a defence which
has reasonable prospects of success af the trial, this is a factor pulling the pﬁ;‘s.mjuiium
against the granting of bail. It is a fundamental principle of the administration of justice
that an accused person stand trial and if there is any cognizable indication that he wiil
not stand trial if released from custody, the court will serve the needs of justice by
refusing to grant bail, even at the expense of the liberty of the accused and despite the
presumption of innocence. See: § v Fourie 1973 (1) 5A 100 (I 101g.

110} Furthermore, the applicants are not only a flight risk but their release on bail given
the serious allegations against them of the use of a rifle, a pistol and other dangerous
weapons in the alleged commission of this offence will undermine the objéctive and
proper functioning of the criminal justice system and the bail institution. The

cumulative effect of these facts constitutes a weighty indication that bail should not be

granted.

In the result, it ordered as follows:

The bail application be and is hereby dismissed.

k!

Tanaka Law Chambers, applicant’s E'egéi'practiti'onézs S
National Prosecution Authority, respondent’s legal practitioners




